The FCC'’s ability to preempt state jurisdiction is specifically limited to that
necessary to achievement of its goal and the FCC bears the burden of showing with specificity
that state provisions negate the federal policy by, for example, demonstrating that severability
is impossible.  Courts have found, for example, that state action denying physical
interconnection cannot be severed from interstate service because failure to interconnect
precludes both interstate and intrastate service. See Public Util. Comm’n of Texas v. Federal
Communications Comm’n, 886 F.2d 1325, 1333-1334 (D.C. Cir. 1989) (noting that
technological inseparability of interstate and intrastate calls is insufficient to justify preemption
"unless that technological inseparability also prevents the FCC from separating its regulation into
interstate and intrastate components"; absent a showing of inseparability, FCC must limit its
regulation to interstate aspects); PSC of Maryland, 909 F.2d at 1516 (affirming FCC authority
to preempt states from setting rates charged by LECs to interexchange carriers for disconnection
of subscribers’ service, because inter alia, the service cannot be unbundled; to disconnect a
customer’s local service for non-payment of his interexchange bill, an LEC must also disconnect
his interstate service); NARUC v. FCC II, 880 F.2d 422, 430 (emphasis added) ("We conclude,
therefore, that the Commission may take appropriate measures in pursuit of that goal, bur only
to the degree necessary to achieve it . . ..").

In contrast, rate regulation is typically severable. As recognized in Louisiana
PSC, 476 U.S. at 375-76, different ratemaking methodologies can readily be accommodated by
separating the costs between intrastate and interstate service and letting each regulatory body set
rates within regulatory sphere. Compare People of the State of California v. Federal
Communications Comm’n, 4 F.3d 1505 (9th Cir. 1993) (FCC acted in accordance with
Louisiana PSC in respecting the dual system of regulation established by Congress by requiring
Bell Operating Companies to offer Basic Service Elements ("BSE") technically compatible with
interstate service in conjunction with interstate Basic Serving Arrangements ("BSA"), and
prohibiting mixing and matching of interstate BSEs and intrastate BSAs, while not preempting
the states from setting rates for those BSEs that are used for intrastate services).

Various commentators have argued that CMRS service is inherently interstate
because service areas are not based on state boundaries, some transmission towers may provide
service across jurisdictional boundaries and calls may be inappropriately labeled where the
CMRS user is near a state border or crosses a state border. See, e.g., Comments of Vanguard

32/( . continued)

system alone, nearly $50 million in revenues is at stake. These rates cover both the direct
and indirect costs of terminating CMRS calls to LEC subscribers, as determined by state
regulators. The indirect costs are those common costs which generally benefit all network
users, including CMRS providers, such as the cost of achieving universal service, which has
value to CMRS subscribers, as well as wireline carriers’ subscribers, by expanding the
population that can be reached. The states’ exercise of authority over intrastate rates
pursuant to 47 U.S.C. Section 152(b) is critical to assuring these goals can be met.
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Cellular Systems, Inc. at 25; Comments of Sprint Spectrum and American Personal
Communications at 47-48; Comments of Personal Communications Industry Associations at 19;
Comments of Nexte] Communications, Inc. at 15. However, the case for inseverability rests
on selected examples, generally involving situations in which CMRS providers may not collect
data needed to determine whether a particular mobile call is interstate or intrastate or highly
unusual situations, such as cross-border towers. The danger in relying on such isolated
examples is that the Commission may lose the regulatory forest for the trees. To the extent
there is any current absence of "measurability," it is caused by previous determinations of the
Commission that CMRS is "local” in nature, which negated the need for real-time measurement.
With the prospect of bill and keep so near at hand, CMRS providers have a great disincentive
to gather this data. In any event, implementation of wireless adapted SS-7 protocols will provide
substantial call detail in the future.

However, the Commission does not need to require the development of call-
specific data; it can resolve severability issues in the same manner that countless important
ratemaking determinations are made. As set forth in the NYNEX Comments at 40, there has
been no factual showing that traffic studies cannot be used to apportion interconnection traffic
by jurisdiction. Such studies are customarily used for ratemaking, such as in setting rates for
termination of interexchange traffic. NYNEX Comments, at 40 n.63. Such studies can estimate
the degree to which calls are made in interstate commerce and can readily identify the number
of calls made through the relatively few cross-border towers and allocate such calls (and the
associated cost and revenues) between the interstate and intrastate domains.2¥’ For example,
in the case of the caller who makes a call from another jurisdiction, CMRS providers could, if
they wish, gather call-specific data that would permit the call to be identified as intrastate or
interstate. For example, Western Wireless Corporation identifies the portion of its traffic that
is interstate versus intrastate. Comments of Western Wireless Corporation at 12. As made clear
from its discussion, common facilities are used to transport both interstate and intrastate calls,
and the location of the facilities may not correspond to the service rendered; i.e., an intrastate
call may be routed over facilities located in another state. Id. But, nevertheless, a
determination of the nature of the traffic can be made, and that determination would be the basis
for a separations determination. Jettisoning state regulation of intrastate calls originating with
CMRS providers and terminating on LEC networks based on these examples would be

particularly inappropriate, because, as the Commission itself has found:

Although we find that we have plenary jurisdiction over the physical
interconnections .between cellular and landline carriers, the actual costs

1/ This allocation of responsibilities, which gives a preeminent role to State
commissions, is consistent with the Commission’s previous determination that CMRS-LEC
interconnection rates are largely a matter of state, not federal concern. See In re Equal

Access and Interconnection Obligations Pertaining to Commercial Mobile Radio Services, 9
FCC Rcd 5408, 5453 (1994).
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and charges for the physical interconnections [cite omitted] of cellular
systems are suited to dual intrastate and interstate regulation. "Changes
applicable” to cellular interconnection are separable. As with telephone
plant depreciation costs [at issue in Louisiana PSC], it is possible to divide
the actual interstate and intrastate costs of cellular interconnection. . . .
Although we are not mandating a jurisdictional separations process for the
cellular service unless it becomes necessary to do so, we emphasize that
our jurisdiction is limited to the actual interstate cost of interconnection
and ensuring that interconnection is provided for interstate service. [Cite
omitted].2¥

Although the 1993 Budget Act expanded the Commission’s authority as to the
rates charged by CMRS providers, the Commission’s 1987 analysis as to severability still holds
true; rates charged by LECs to CMRS providers for interstate interconnection are severable from
rates charged for intrastate interconnection.3¥ Here, as in Louisiana PSC, severability is
possible. Thus, the Commission cannot by-pass the question of separability and claim complete
control over LEC-CMRS interconnection rates. A regulatory model that includes direct
regulation of intrastate rates charged by LECs for LEC-CMRS interconnections (such as
suggested in NPRM 9§ 110) must be rejected, as noted above.

4 In the Matter of the Need to Promote Competition and Efficient Use of Spectrum for
Radio Common Carrier Services, Report No. CL-379 Declaratory Ruling, 2 FCC Red 2910,

2912 (1987). Were the Commission to assert the right to regulate rates for all LEC-CMRS
interconnection on the theory that CMRS service is not severable, provisions of Section 252,
enacted only last month, as they apply to pricing of LEC-CMRS interconnection would be
negated. This would do grave harm to Congress’ clear intent to delegate to the states the
ratemaking responsibility for LEC-CMRS interconnection.

= If the Commission were to change its policies so as to strip state regulatory agencies
of rate authority and supplant current LEC-CMRS interconnection rates with a "bill-and-
keep" policy, state regulators would be confronted with an approximately billion dollar
revenue shortfall; that is, the approximately billion dollars in revenues currently paid by
CMRS providers would be shifted -- either to local subscribers, or if state regulators do not
act to adjust local rates, to LEC shareholders, which could adversely affect the LECs’ ability
to raise capital. In the interim, CMRS providers -- and their shareholders and/or subscribers
-- would enjoy a substantial and unjustifiable subsidy. (Compare 47 U.S.C. Section 254(k)
("A telecommunications carrier may not use services that are not competitive to subsidize
services that are subject to competition")).
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IV. CONCLUSION

The proponents of Commission preemption of state regulation of intrastate LEC
rates charged to CMRS providers have utterly failed to point to any provision of the
Communications Act as amended which authorizes Commission regulation of intrastate LEC
rates or to any evidence that demonstrates that such regulation is necessary to permit CMRS
entry. The Commission’s current guidelines which require that interconnection rates meet
minimum standards as necessary to assure entry, and which have not been shown to be
ineffective, strike an appropriate balance by promoting achievement of the federal goal, without
preempting states from acting within the sphere of jurisdiction specifically reserved to them.
Such an approach is consistent with the new mandate prescribed by Congress in the 1996 Act
which provides states with jurisdiction in the first instance over LEC-CMRS interconnection
agreements, including rates. Given the record before the Commission, the most compelling
portion of which demonstrates that the CMRS industry is successful by any measure, there is
simply no factual or legal predicate that would support a fundamental change in regulatory policy
in favor of a new policy premised on federal preemption of state regulation of intrastate rates
for interconnection. To the extent that problems with respect to LEC-CMRS interconnection
do exist, they can best be addressed in a comprehensive fashion through federal and state
implementation of the 1996 Act. Contrary to the claims of CMRS providers, preemption of
state jurisdiction over LEC intrastate interconnection rates and imposition of "bill and keep" is
neither needed nor lawful.
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